
Real Estate
fall 2015

Do I really need to buy title insurance?

A home is the largest purchase most 
families ever make. The vast major-
ity of people wouldn’t hesitate to 

buy homeowner’s insurance to protect their 
investment against fire, theft, tornadoes, and 
so on. Title insurance protects people against 
losing their home in a different way – through 
discovering that they don’t actually have all 
the ownership rights they thought they did.

How could such a thing happen? There are 
a number of ways. 

For instance, it might turn out that the 
person who sold the property didn’t have the 
complete ability to sell it, because someone 
else had a legal interest in it. An example 
would be if the seller were divorced, and 
hadn’t realized that his or her ex-spouse had 
to sign off on the sale for it to be valid. Even 
though you bought the house in good faith 
(and even if the seller acted in good faith), 
someone else would still have a legal claim to 
the property.

Perhaps there are no skeletons in the 
seller’s closet, but there could also be prob-
lems if a previous owner didn’t have proper 
legal title to the home. For instance, a prior 

owner might have inherited the property 
from a relative … but many years afterward, a 
later will was discovered in which the relative 
changed his or her 
mind and left the 
property to some-
one else.

Another prob-
lem that can come 
up is if it’s discov-
ered that someone 
has a lien on the 
home. A lien is a 
right to payment 
that’s guaranteed 
by the home – such 
that if the payment 
isn’t made, the 
creditor can force 
the sale of the home to get reimbursed out of 
the proceeds.

For instance, if the seller had at some point 
hired a contractor to perform work on the 
home, and didn’t pay the bill, the contractor 
might have a lien on the home. The problem 
with liens is that they follow the home – so 

even though it was the seller who didn’t pay 
the bill, the contractor could potentially sell 
your home to collect the debt.

A lien could also be placed on a home if 
the seller didn’t pay a tax bill at some point, 
or failed to pay child support. And remember, 
because a lien follows the home, it could still be 
there even if it was a prior owner who was de-
linquent on a tax bill, and not the current seller.
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Some well-off people are think-
ing of buying a vacation or retire-
ment home abroad, now that the 
dollar is strong and the real estate 
market has become depressed 

in many parts of Europe and 
elsewhere.

If you’re considering such a 
move, be aware that the rules of 
real estate can be very different in 
other parts of the world.

For instance, some foreign 
countries don’t allow non-citizens 
to directly own real estate. As 
a result, you’ll have to own the 
real estate through a trust or a 

corporation, 
or have a local 
agent hold the 
title while you 
contract with 
him or her to 
control the 
property. The 
problem with 
owning real 
estate through 
a foreign trust 
or corpora-
tion is that it 
can result in 
onerous tax 
and reporting 

requirements here in the U.S. 
Some people have the opposite 

problem: They want to own real 
estate through a trust or corpora-
tion, usually for asset-protection 
purposes, but this isn’t allowed by 

the foreign country.
Mortgage rules can be very 

different in other parts of the 
world. In much of the Caribbean, 
for instance, minimum down pay-
ments are typically 30% to 40%, 
and mortgages usually last 15 to 
25 years, not 30. In calculating 
the ratio of your debt payments to 
your income, Caribbean banks of-
ten assume you will carry a credit 
card balance of 5% of your credit 
limit – even if you typically pay 
off the card in full each month.

In some parts of the world, 
virtually all mortgages have an 
adjustable rate, not a fixed rate.

The good news is that you 
can generally deduct interest 
payments on a foreign mortgage 
on your U.S. income taxes. But 
there are different potential tax 
problems. For instance, if you 
rent the property to others for 
part of the year, the lease could 
be considered a “foreign financial 
asset” and require you to fill out 
additional tax forms.

New rules may limit 
foreclosures of homes

In the last few years, Fannie Mae and 
Freddie Mac have been selling many 
distressed mortgages to private investors 
instead of going through the process of 
foreclosure themselves. A number of people 
have complained that these investors have 
treated some homeowners roughly.

Now, new government rules have been 
issued that are designed to restrain investors 
and give homeowners more of a chance of 
staying put.

In general, investors must now make 
several attempts to keep the homeowner 

in the home before starting a foreclosure. 
These attempts may include consideration of 
extended loan terms, forgiveness of part of 
the principal, or a short sale.

If a foreclosure does occur, then for 
the first 20 days in which the property is 
marketed, the lender can only consider 
buyers who are nonprofit groups or who plan 
to live in the house themselves.

Co-signing a student loan  
can hurt your credit score

Many parents who co-sign a private student 
loan for a child don’t realize that it can affect 
their own credit score if they later apply for a 
mortgage.

Having parents co-sign loans has become 
more popular lately, because it can make it 

easier to get a loan approved or to get a lower 
interest rate. Some 94% of private student loans 
were co-signed in the last academic year, up 
from only 77% six years ago.

But if you co-sign a loan, credit agencies 
will typically consider the amount of the loan 
as your own debt obligation when calculating 
your credit score – since you could in theory 
end up legally on the hook for it. As a result, 
your credit score may go down, making it 
harder to get a good rate on a mortgage.

Before applying for a home loan, you could 
try to get your name taken off the student loan. 
But this is easier said than done. More than 
90% of the time, an application to have a co-
signer’s name taken off a private student loan 
is rejected, according to a recent report by the 
U.S. Consumer Financial Protection Bureau.
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If you’re thinking of buying a home in another country…



We welcome your referrals.

We value all our clients.  

And while we’re a busy firm, 

we welcome all referrals. 

If you refer someone to us, 

we promise to answer their 

questions and provide them 

with first-rate, attentive 

service. And if you’ve already 

referred someone to our firm, 

thank you!

This newsletter is designed to keep you up-to-date with changes in the law. For help with these or any other legal issues, please call our firm today. The information in this newsletter is intended solely for your information. It does not 
constitute legal advice, and it should not be relied on without a discussion of your specific situation with an attorney.

Yet another problem can arise if it’s discovered that 
someone has an easement on the property.

An easement is a legal right of someone who doesn’t 
own the property to use it for a particular purpose. For 
instance, neighbors might have an easement to share 
a common driveway, or drive across the property to 
access their own land. A city might have an easement 
to allow the public to cross the property to access a park 
or beach. Very commonly, utility companies have ease-
ments for maintaining their equipment.

There have been cases where people bought vacant 
land to build a house, only to discover a water main just 
under the surface, making the property useless. An-
other family discovered that a prior owner had installed 
an in-ground swimming pool in an area covered by a 
municipal drainage easement, and they had to spend 
many thousands of dollars in engineering fees in order 
to renegotiate the easement with the city.

If it turns out that there’s a problem with the title, a 
title insurance policy will typically cover your loss, and 
also pay the legal fees involved in handling the situation.

There are two types of title insurance policies – ones 
that protect a mortgage lender, and ones that protect the 
homeowner.

If you’re buying a home with a mortgage, the lender 
will typically require you to pay for a title search (having 
someone research the chain of title to see if there are 
any known liens, co-owners, or other problems), as well 

as for a title insurance policy that protects the lender. 
The search fee and the insurance policy fee will gener-
ally be a one-time charge paid at closing.

You aren’t legally obligated to buy your own policy, 
but you typically will have the option at closing (again, 
for a one-time fee). Sometimes, the seller will pay for 
the buyer’s policy.

Remember, the lender’s policy will only protect the 
lender’s interest – not yours. A separate homeowner’s 
policy will cover your own equity in the home, as well as 
any legal fees you have to pay.

Title insurance typically covers you for as long as you 
own the property. In most cases, if you die, it will continue 
to protect your heirs, and if you sell the property and a 
subsequent owner sues you over a title problem, it will 
continue to protect you as well. However, if you refinance, 
you will typically have to buy a new lender’s policy (even if 
you’re refinancing with the same lender).

Title insurance doesn’t cover everything. For in-
stance, it won’t cover eminent domain proceedings, or 
subsequent government regulations that limit your use 
of the land. Generally, it won’t cover a boundary dispute 
with a neighbor, unless you pay for a special policy that 
requires a land survey.

The policy’s limit of coverage is usually the purchase 
price of the home. Some policies give you the option of 
paying a little more and having the policy limit increase 
with inflation.

Do I really need to purchase a title insurance policy?
continued from page 1
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The recovery in the housing market has produced 
higher prices for single-family homes along with all-
time record-high apartment rents. But condomini-
ums have been late to the party.

The median sale price for an existing single-family 
home in the U.S. is now back up to what it was in 
2005-2006, before the housing crisis. But the median 
sale price for an existing condo is still more than 
$15,000 below its earlier peak.

Some of the difference is due to tighter standards for 
condo mortgages that were enacted after the housing 
bust, when many condos went into foreclosure. Both 
Fannie Mae and Freddie Mac made it harder to get a 
condo loan, as did the Federal Housing Administration. 

For instance, for new condo developments, the FHA 
will no longer back any mortgages until at least 30% of 
the units are under contract. For existing condos, the 

FHA requires that at least half the units are owner-
occupied, and that no more than half are FHA-insured.

Many young people who would 
otherwise be inclined to buy a 
condo as a “starter home” are now 
choosing to rent instead … or to live 
with their parents.

Partly as a result of all these 
changes, new condo construc-
tion has plummeted. Condos now 
account for only 5.5% of all multi-
family housing construction in the 
country, according to the U.S. Com-
merce Department. That’s the lowest rate since the 
government started keeping statistics back in 1974. 
(The average rate over that time was 24%, and the 
rate was over 50% back in 2005.)

Condos lagging despite the general housing upturn
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IRS explains mortgage interest deduction for multiple owners
As a general rule, you can de-

duct home mortgage interest on 
your federal income taxes, as long 
as you itemize deductions. This 

sounds simple enough, 
but it can get com-

plicated if a home 
is owned by more 
than one person. 

Recently, the IRS 
provided an 

explanation 
of how this 

works.

According to the IRS, the key 
question is how much interest 
each owner actually paid in a 
given year – not what percent-
age of the home each owner 
owns. That means, for example, 
that if you own a home jointly 
with a child – so you each own 
50% – but you paid 100% of the 
mortgage interest, you can deduct 
100% of the interest payments on 

your taxes.
Of course, that also means 

that your child can’t deduct 
any of the interest on his 

or her own taxes.
You should also note 

that in such a case, the 
amount of interest you 

paid beyond your ownership 
share would count as a gift to 
your child. If the amount is large 
enough, or if you made other gifts 
to your child over the course of 
the year, this could result in hav-
ing to file a gift tax return.

If the interest payments were 
made out of a joint checking 
account, it’s presumed that each 
owner of the account contributed 
50% of the payments. This rule 
would apply, for example, to an 
unmarried couple who have a 
joint checking account and own 
a home together, as well as to a 
married couple who have a joint 
checking account but file separate 
tax returns.
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