
Real Estate
spring 2015

Home buyers get more help
number of recent changes in the 

law and in the way that lenders do 
business are making it easier for 

people to buy a home and get a mortgage. 
Taken together, these changes suggest 
that things are moving back in a direction 
favorable to purchasers – after a decade 
in which laws and lending policies have 
repeatedly tightened things up.

This is a big shift. According to the Urban 
Institute, a Washington, D.C. think tank, 
some 1.2 million additional home loans 
would be made each year if lending rules and 
practices returned to their historical norms.

Here’s a look at some of the recent changes:
► Lower down payments. After the 

housing bust, the government wanted to 
prevent another round of risky loans that 
led to foreclosures. So it required that 
lenders insist on higher down payments if 
they wanted to have Fannie Mae or Freddie 
Mac buy or guarantee their loans. And if 
a lender wanted to sell a loan to someone 
other than Fannie or Freddie, it had to 
require a 20% down payment or else keep 
part of the risk itself. 

Last fall, though, Fannie and Freddie 
announced plans to once again start 
buying and guaranteeing loans with 
smaller down payments – in some 
cases as low as 3%. 

At about the same time, federal 
regulators dropped the requirement 
of a 20% down payment in order for 
lenders to re-sell a loan to private 
investors. (Now, lenders merely have 
to verify the borrower’s ability to pay 
and make sure the borrower’s total debt-to-
income ratio isn’t more than 43%.)

While not all banks have responded 
immediately, many lenders have now begun 
approving mortgages with much lower down 
payments than before.
► Looser rules and less paperwork.  

As part of its crackdown after the housing bust, 
the federal government adopted rules saying 
that if Fannie or Freddie bought a loan that 
went into foreclosure, and it turned out that 
the lender had made some error in the initial 
paperwork years ago – even a fairly minor or 
technical one – Fannie or Freddie could force 
the lender to take the bad loan back. 

As a result, many lenders adopted 
“overlays” in which they required borrowers 
to have additional qualifications and provide 
additional documentation over and above 
what was normally required by Fannie and 
Freddie. Since it wasn’t always clear what 
kind of error could trigger a buyback, lenders 
were scared that making even one tiny little 
mistake could jeopardize a loan.

That’s the main reason lenders have 
been so obsessive in recent years about 
documentation, which has frequently delayed 
or even capsized loans.

However, last fall Fannie and Freddie 
reached a settlement that defines exactly 
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Banks in battle over condo fees, homeowners association dues
Did you know that 63 million Americans now 

live in condominiums and communities subject to 
a homeowners association? That’s up from just 10 
million as recently as 1980.

The surge in community living is creating thorny 
legal issues when homeowners default on both 
their mortgage and their community dues, fees and 
assessments. Specifically, who can foreclose on the 

property, and who gets the money 
first, the bank or the community 
association?

The answer depends on 
the state, and often leads to 
conflicts between state laws, 
federal regulations, and condo 
documents.

About half the states have 
laws that say that community 
associations have priority over 
a mortgage lender, so if the 
property is sold, the condo or 
homeowners association gets paid 
first. But these laws vary widely.

For instance, some states 
protect condo fees but not 
homeowners association dues, 

some say just the opposite, and some protect both.
Some states cap the amount the community 

association can collect off the top, either at a specific 
dollar figure or a certain number of months’ dues. 
This can create a cash-flow problem for a condo 
association, because it might be entitled to only a few 
months of fees even if a bank drags out a foreclosure 

for years. (Recognizing this problem, Connecticut, 
Florida and Nevada recently increased the amount of 
dues and fees that an association can collect.) 

Even if an association is entitled to collect regular 
dues out of a foreclosure, it’s often unclear whether 
it can also collect interest, late fees, and penalties 
that may become due if an owner defaults. It’s also 
often unclear whether an association can recoup its 
attorney fees and other collection costs.

Some states allow an association to recoup its 
“reasonable” collection expenses, but banks might 
argue over whether certain expenses are reasonable. 
That’s particularly true if the fees owed are relatively 
modest but it’s legally expensive to recover them.

Some condo associations have been amending 
their declarations and bylaws to retroactively create 
a lien on pre-existing debts. It’s not always legally 
certain whether this will work.

On the federal level, Freddie Mac recently 
ordered its mortgage servicers to pay all condo 
and homeowners association assessments prior 
to foreclosure if not doing so would result in the 
association having “first dibs” on the foreclosure 
funds. Servicers must pay the assessments up to 
the limits provided by state law or the association 
bylaws, but there’s uncertainty as to what will 
happen if the state law and the bylaws conflict.

Fannie Mae is actively opposing attempts to 
expand the rights of community associations, and 
is threatening to respond by making condo and 
homeowners association mortgages harder to get, or 
requiring dues and fees to be escrowed in the same 
way that property taxes typically are.

Hot now: Solar panels,  
in-law apartments

The biggest trends in new 
homes right now are built-in solar 
panels and separate apartments 
for aging relatives.

It typically costs $10,000 to 
$20,000 to retrofit an existing 
house with solar panels, but 
builders are increasingly putting 
them into new homes. Buyers 
can then choose to purchase the 
system or lease electricity from 
the builder. 

Buying the system costs more 

upfront, and the full cost might 
not be reflected in a mortgage 
appraisal. But doing so can save 
money in the long run, especially 
since homeowners who generate 
more power than they need can 
often sell it to an electric company 
for a credit. 

Leasing is cheaper initially, 
and can still result in significant 
savings over buying power at full 
price from a utility.

As for in-law apartments, a 
recent survey of homeowners by 
a major builder found that 32% 

expected to have an aging relative 
living with them at some point in 
the future. 

Builders are responding 
by creating homes with one-
bedroom apartments with 
separate entrances, and in some 
cases small cottages separate from 
the main house. These often sell at 
a very significant premium.

Houses with separate units are 
still restricted by zoning rules in 
many areas, but lobbying groups 
such as AARP have been working 
hard to change these laws.
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We welcome your referrals.

We value all our clients.  

And while we’re a busy firm, 

we welcome all referrals. 

If you refer someone to us, 

we promise to answer their 

questions and provide them 

with first-rate, attentive  

service. And if you’ve already 

referred someone to our firm, 

thank you!

This newsletter is designed to keep you up-to-date with changes in the law. For help with these or any other legal issues, please call our firm today. The information in this 
newsletter is intended solely for your information. It does not constitute legal advice, and it should not be relied on without a discussion of your specific situation with an attorney.

what sorts of mistakes will cause a lender to have to 
take back a bad loan years after the fact. This gives 
lenders more certainty, and is causing them to relax 
their rules.

Many lenders have now done away with almost all 
of their overlays, according to the Mortgage Bankers 
Association. As a result, they are approving more 
loans and processing loan applications much faster.

As an example, if a couple missed a single car 
payment in the past, they might have been required 
to explain the reasons in detail in writing, even if the 
missed payment wasn’t particularly important to the 
loan decision. Now, requirements like these are often 
being waived.
► Cheaper FHA insurance. The Federal 

Housing Administration insures many mortgages, 
including mortgages with low down payments of 
as little as 3.5%. In return, borrowers must pay 
insurance premiums against a default. Recently, the 
FHA lowered its annual insurance rates for typical 
borrowers from 1.35% to 0.85%. This change could 
save a typical borrower as much as $1,000 a year on a 
$200,000 loan, and could make mortgages easier for 
many people. 

The lower rates will be applied to new mortgages. 
It appears homeowners who already have an FHA-
backed loan may need to refinance in order to take 
advantage of the decrease.
► Free credit scores. More than half of adults 

in the U.S. will soon have free, regular access to their 
FICO credit scores, as a variety of major banks and 
financial institutions have decided to start providing 

this information to at least some of their customers.
The institutions include Discover, Bank of 

America, JPMorgan Chase, Ally Financial, Citigroup, 
Barclays and Sallie Mae.

This can be very helpful to home buyers in 
allowing them to regularly monitor and improve 
their credit.

You should note, though, that the FICO score you 
receive from these institutions may not be exactly 
equal to the score a mortgage lender obtains on you. 
That’s because lenders may access data from different 
credit scoring agencies, and may use slightly 
different FICO scoring models.
► Repurchase after foreclosure. In another 

move, Fannie and Freddie announced that owners 
of some 121,000 homes that the mortgage giants 
have foreclosed on can now buy them back at market 
value – even if they owed more than that amount on 
their mortgage at the time of the foreclosure.

What is a ‘turnkey’ home?
About one out of every 150 real 

estate listings now uses the word 
“turnkey” to describe a home. But 
what does the word mean?

Unfortunately, there’s no 
clear answer. In many cases, a 
“turnkey” property means that 
the house comes with everything 
in it – furniture, rugs, art, 
window treatments, even the 
dishes and silverware. This 
type of listing is most popular 

with houses in resort areas 
that are being sold as vacation 
properties, since the buyer may 
already have a primary home 
and not want to bother having to 
outfit a second one.

But some sellers use the word 
“turnkey” simply to mean that 
the property has recently been 
renovated and doesn’t require any 
major repairs. So be sure to clarify 
what the seller has in mind when 
you see this term in a listing.

20% of homeowners don’t 
refinance when they should

About 20% of U.S. homeowners 
fail to refinance their mortgage 
when interest rates drop enough 
to make it worthwhile, according 
to the National Bureau of 
Economic Research.

This is a huge mistake. The 
median total of lost savings for 
these families is currently about 
$11,500 in present-value terms, 
the Bureau found.
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Some 1.2 million 
additional home 
loans would be 
made each year if 
lending rules and 
practices were 
to return to their 
historical norms, 
one study showed.
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Veterans can often save on mortgages with a VA home loan
Active and retired service members can 

often get a great deal on a mortgage with 
a loan guaranteed by the Department of 
Veterans Affairs.  

The VA doesn’t make loans, but it 
guarantees them for lenders, and in return 
lenders offer better terms on the loans. Not 
all lenders offer VA-backed loans, so it’s 
worth looking around for one that does.

The biggest advantages for borrowers 
are (1) no down payment in most cases, 
(2) no private mortgage insurance, and (3) 
frequently, lower rates.

Loans without a down payment are 
available in most of the country for loan 
amounts up to $417,000. In certain high-cost 
areas, the limit can go up to $625,500 (or 
even more in a few places).

For loans above the limit, the down 
payment is typically 25% of the excess. So if 

the limit is $417,000 and a veteran borrows 
$457,000, the excess would be $40,000, 
and the veteran’s down payment would be 
$10,000.

Most borrowers who put up a down 
payment of less than 20% have to buy private 
mortgage insurance, but this insurance is 
waived under the VA program. On a $250,000 
loan, that can save a typical borrower almost 
$200 a month.

Also, because the VA is guaranteeing the 

loan, lenders frequently offer rates that are 
0.5% to 1% lower than conventional rates.

VA loan qualification rules are often more 
forgiving those for other mortgages, and 
there is no minimum credit score to qualify. 
There is also no prepayment penalty.

VA loans must be used for a primary 
residence (not a vacation home), and the 
property must be in the U.S. However, a loan 
can be used not just for an initial purchase 
but also for repairs and improvements or to 
refinance an existing mortgage. You can also 
use a VA loan to buy a multi-family property 
of up to four units, as long as you occupy one 
of the units.

There are some limits on eligibility 
for members of the National Guard and 
Reserves, and there are other limitations if 
you have already used a VA loan to buy a 
home in the past.
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