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Should divorcing couples sell their house?

Aside from child custody, the most 
emotionally charged issue in a divorce is 
usually who gets to keep the house. For 

most couples, a house is their most valuable asset, 
and it has an enormous symbolic value as well.

But while couples often fight over who gets the 
house, keeping the house isn’t always the smartest 
plan. In some cases, the better route is to jointly sell 
the property, split the proceeds, and then buy or 
rent a smaller home. Most people going through a 
divorce would be wise to at least consider  
this option.

As an example, let’s say Jason and Elaine are 
getting divorced and deciding what to do about  
their house.

If Elaine wants to keep the property, Jason 
will almost certainly want to take his name off 
the mortgage in order to avoid being potentially 
liable for the debt. That means Elaine will have to 
refinance the mortgage in her own name. 

So Elaine will have to consider whether she can 
afford the payments, and even whether she can 
obtain a mortgage based on her income alone. 
This could be difficult because, while real estate 
values have been increasing lately, most banks still 
have much tighter lending practices than they had 

before the financial crisis a few years ago. This could 
especially be a problem if Jason had a better credit 
history and was helping to raise the couple’s 
credit score.

Perhaps Elaine is going to be receiving 
alimony or child support from Jason. Even 
if that’s true, most banks won’t consider 
these types of payments as part of a borrower’s 
income unless the person has already been 
receiving them regularly for at least a year – and 
unless the divorce agreement requires them to 
continue for at least three years in the future.

Maybe Elaine was the primary breadwinner and 
will be paying alimony or child support to 
Jason. If so, she’ll need to remember that 
most lending decisions are based on 
the ratio of the loan amount to 
disposable income – and her 
alimony and child support 
payments will significantly 
reduce her disposable income.

Jason might consider keeping 
his name on the mortgage at least 
temporarily if it means that 
Elaine can stay in the house 
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If you lease your home to 
someone for a week or two through 
Airbnb, HomeAway, FlipKey, or 
some other short-term rental 
service, do you have to report the 
income on your taxes?

Maybe! The answer can be 
complicated.

In general, the key question is 
whether you lease your home in 
this way for more than 14 days a 
year. If you do, then you have to 
report all of your rental income on 
your federal income taxes. 

That’s true even if you lease the 
home for less than 14 days at a 
time – so if you lease it for a week 
in February, a week in June, and a 
week in September, you will have to 
report all the income.

The good news is that you 
may not have to pay tax on all the 
income, because you can deduct 
your rental expenses. You have to 
pay tax only on your net income, 
or profit.

You can even count a portion 
of your mortgage interest and 
property taxes as rental expenses. 
However, you have to figure out 
what proportion of your interest 
and taxes is attributable to the 
rental period, and you may have 

to report the different amounts on 
different tax schedules, which can 
be complex.

In general, if you lease your 
home for 14 days or fewer, you 
don’t have to report this to the 
IRS and you don’t have to pay any 
federal tax. 

However, you might still have 
to pay state tax. Different states 
have different names for this tax. 
For instance, in Texas, if you rent 
your home for less than 30 days, 
you might have to pay a hotel 
occupancy tax. In California, it’s 
called a transient occupancy tax, 
and in Florida it’s a tourist impact 
tax.

New York’s attorney general 
recently subpoenaed Airbnb for 
the names of some 15,000 people 
who leased space in New York City 
through the service, as part of a 
plan to collect additional taxes.

Even if you don’t owe any tax, 
you should be aware that Airbnb 
and some other short-term rental 
companies routinely send 1099 
forms to the IRS saying how much 
you received as rental income. 
Because the IRS has no way to 
know whether you rented your 
home for more or less than 14 days, 
it will often flag a “discrepancy” if 
it gets a 1099 form but you don’t 
report any rental income on your 

return. It will then send you a letter 
demanding an explanation.

That’s why it’s important to keep 
careful records of your short-term 
rentals even if you rent your home 
for only a few days a year. You need 
to be able to prove to the IRS that 
you rented the home for 14 days or 
fewer and thus owe no federal tax.

Some people even send a 
statement with their federal tax 
returns saying that they rented 
their home for 14 days or fewer. 
However, it’s not clear this will help, 
because the IRS computers might 
not be able to make the connection 
and prevent a letter being sent to 
you.

Be careful when negotiating via 
text message or e-mail

If you agree to buy or sell a property in a 
text message, instant message, or tweet, is that 
a binding contract?

Not in California, which just enacted a law 
saying these types of “ephemeral” messages 
can’t amount to a contract for a real estate sale 
unless the parties sign a written agreement 
afterward.

But the law isn’t clear in much of the rest of 

the country, simply because the technology is 
new. And as more and more people conduct 
negotiations through informal means, this 
could become a significant issue.

The law can be especially difficult with 
e-mail, which has become such a ubiquitous 
thing in the business world that many people 
consider e-mail agreements to be binding 
contracts.

The bottom line is that if you’re negotiating 
via electronic means, be careful not to fully 
“sign off ” on anything electronically unless 
you want to risk it being treated as a legal 
agreement. It’s usually better to say that you 
like a proposal but want to wait until you see a 

written contract.

People without credit scores 
could soon qualify for a 
mortgage

The company behind the FICO credit 
score – which is used in about 90% 
of consumer lending decisions – has 
introduced a pilot program to give 
“alternative” credit scores to millions of 
people who don’t currently have one.

This could ultimately allow these people 
to qualify for mortgages that they can’t get 
today.

Some 53 million Americans currently 
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don’t have credit scores. Sometimes 
this is the result of a negative 
event such as a bankruptcy or 
foreclosure, but often it’s simply 
because the person doesn’t have a 
history of relying on credit.

FICO says it will now give 
an alternative score to some 15 
million of these people, based on 
their history of paying utility, cell 
phone and cable bills on time as 
well as how often they change their 
address and other publicly available 

information. 
According to the company, about 

a third of these 15 million people 
are expected to get an alternative 
score that’s the equivalent of a 
FICO score of 620 or better – which 
is often enough to qualify for a 
mortgage.

The company also says that if 
these people obtain a credit card 
and handle it responsibly for six 
months, they can qualify for a 
traditional FICO score as well.

This newsletter is designed to keep you up-to-date with changes in the law. For help with these or any other legal issues, please call our firm today. The information in this newsletter is intended solely for your information. It does not 
constitute legal advice, and it should not be relied on without a discussion of your specific situation with an attorney.

and not have to sell it right away. This might be a 
good idea in order to avoid suddenly disrupting the 
children’s routines, schooling and social lives, or if 
the house needs some updating in order to fetch a 
good sale price.

But this is risky, because if Elaine defaults on the 
mortgage payments, Jason could be on the hook. 
And even if Elaine makes all the payments on time, 
Jason’s credit could still be affected because the loan 
amount will continue to appear on his credit reports.

Another thing Elaine will have to consider, 
beyond the mortgage, is the other costs of owning 
a home, including property taxes, homeowner’s 
insurance, utilities, maintenance, and so on. These 
costs won’t go down after a divorce, even though 
there will now be only one spouse contributing 
toward them.

If Elaine still decides to keep the house, and “buy 
out” Jason’s share with other marital assets, she 
would be wise to treat this the same as any other 
real estate purchase – just as if she were buying the 
house from a stranger.

That means she should get an appraisal and be 
certain of the home’s market value. She should also 
get the house inspected, and find out how long it 
will likely be before she has to repaint, repair the 
roof, fix the heating and air conditioning systems, 
etc. She should find out if there are any signs of 
termites or other problems, and arrange a title 
search for unexpected liens. After all, once she 
“buys” the house from Jason, she can’t undo the  
sale later.

Should divorcing couples 
sell their house? continued from page 1

A recent survey by the National 

Association of Realtors is 

challenging stereotypical 

notions of what’s important 

to men and women when it 

comes to buying a home.

The survey asked 

single men, single women 

and married couples what house 

features were “very important” in 

their decisions about what to buy.

New kitchen appliances? Perhaps 

surprisingly, they’re important to 32% 

of single men – compared to 31% of married 

couples and only 21% of single women.

How about a walk-in closet in the master 

bedroom? Again, that’s a male thing – very 

important to 38% of single men and only 29% of 

single women.

Men also have a marked preference for high 

ceilings, with 21% saying they’re important 

compared to only 8% of women. And about twice 

as many men as women attached importance to 

having an attic.

So what do women want? A single-level home. 

Not having stairs was very important to 31% of 

single women, compared to 24% of couples and 

only 18% of single men.

What do women want? In real estate, 
maybe not what you think

   



|  summer 2015

How to tell if you’ll owe capital gains tax when you sell your home
Most people who sell their home don’t have 

to pay capital gains tax, even if the value of 
the home increased substantially while they 
owned it. But some people do owe tax, so if 
you’re thinking of selling, it’s important to 
know whether you can escape the IRS.

Here are the rules:
As a single person, you can generally 

exclude up to $250,000 in gain from a home 
sale. If you’re married and file jointly, you can 
generally exclude up to $500,000 in gain.

In order to do so, you must pass two tests:
►Ownership test: You must have owned 

the property for at least two years during the 
five-year period leading up to the sale.
►Use test: You must have used the 

property as your principal residence for at 
least two years during the five-year period 
leading up to the sale.

The two-year periods for the two tests 
don’t have to be the same. So if you rented 

the house as your principal residence for 
two years, then bought it and owned it for 
two years but lived somewhere else, you’re 
probably still okay.

If you’re married and filing jointly, both 
spouses must pass the use test, and at least 
one must pass the ownership test.

An important restriction is that if you sell 
a house and exclude your capital gains, you 
must generally wait two full years before 
you can sell another house and exclude your 
capital gains. This rule can trip up people 
who move frequently.

However, even if you sell a new home after 
less than two years, you might still be able to 
exclude part of all of your gain if you sold the 
property because you had to move for a new 
job, had health problems, or experienced 
certain other unforeseen circumstances.

One other wrinkle involves people who 
sold a home and bought their current home 

before May 7, 1997.
Prior to that date, the rule was that if 

you sold a home and bought a new one, the 
capital gain on the sale was rolled over into 
the tax basis of the new home. So if you sold 
and bought a home prior to that date, the tax 
basis of your current home must be reduced 
by the “rolled over” amount.

Example: Bob and Laura sold a home in 
1996 for $125,000 more than they paid for 
it. They immediately bought a new home 
for $200,000. Today, they sell their home for 
$600,000.

Since their gain on their current home 
appears to be $400,000, they might think 
they can escape the tax because of the 
$500,000 exclusion for married couples.

However, since their basis in the new 
home must be reduced by $125,000, their 
actual gain is $525,000 – and they’ll have to 
pay tax on $25,000 in capital gains.

HULSE & GERMANO, ESQS., L.L.C.
REAL ESTATE, BUSINESS, FAMILY AND PROBATE LAWYERS

1624 Jacksonville Road, Suite 1, Burlington, NJ 08016

(609) 387-5300    www.hulse-germano.com

HULSE & GERMANO, ESQS., L.L.C.
REAL ESTATE, BUSINESS, FAMILY AND PROBATE LAWYERS

1624 Jacksonville Road, Suite 1
Burlington, NJ 08016
(609) 387-5300
www.hulse-germano.com


