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Most married couples who buy 
a home take out a mortgage 
together. Frequently, they 
need both spouses’ income in 

order to qualify. But in a surprising number 
of cases, it can make sense for the couple to 
own the home jointly, but for only one spouse 
to obtain the mortgage.

Here are some advantages to this arrange-
ment:

▶ If one spouse has a checkered credit his-
tory, this might make it difficult for the couple 
to qualify for a loan together – but the other 
spouse might be able to qualify by himself or 
herself.

▶ When a couple applies for a mortgage, 
and they have different credit scores, lenders 
often use the lowest credit score to determine 
the interest rate and other terms. So it might 
make sense for only the spouse with the 
higher credit score to apply. Sometimes, even 
a difference of only a few points on a credit 
score can matter significantly in how much 

the couple has to pay on their loan.
▶ Sometimes one spouse will have bought 

a home not long before the marriage. While 
the couple might want to refinance so they 
can both be on the loan, interest rates might 
have changed in the meantime, and they 
might not be able to get as good a deal as they 
already have.

▶ Some couples want to keep one spouse 
off a home mortgage so that spouse won’t be 
burdened by the mortgage obligation and can 
better qualify for other types of loans, such as 
a car loan, a student loan, or a mortgage on 
an investment property.

▶ It’s not uncommon for one spouse to 
have a regular salary while the other is self-
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REAL ESTATE BRIEFS

A surprising number of home buyers make an offer for 
a house that includes some items of the seller’s personal 
property – they want to keep certain furniture, pieces of 
artwork, a pool table, a boat at the dock, etc.

There’s nothing wrong with this, but it does create some 
complexities that you should be aware of.

For instance, lenders typically won’t include the value 
of the “extras” in a mortgage loan – it’s simply too much 

trouble to foreclose on a sofa. So if you’re paying $300,000 
for a house, and the price includes furniture that the lender 
thinks is worth $15,000, you’ll only get a mortgage for 
$285,000 – you’ll have to pay the rest out-of-pocket.

Certain items, though, are typically included with the 
house. These include major appliances, window treatments, 
and lighting and plumbing fixtures. Flat-screen TVs can 
go either way, and it often depends on whether the TV is 
attached to the wall.

There have been a few unusual cases where a new home 
(usually a vacation home) is intended to be sold fully 
furnished, and a bank has financed the full cost. But this is 
rare.

Real estate agents typically don’t get a commission on 
the value of the extras, so they generally leave such nego-
tiations up to the buyer and seller directly.

Finally, you should consider taxes when you make such 
an offer. If you buy a lot of furniture or a boat, you might 
owe sales tax. And if the extras are wrapped up into the 
cost of the home, it might increase any real estate transfer 
tax you have to pay.

Did you know that it may be possible to avoid paying imme-
diate capital gains taxes when you sell an investment property? 
That’s true if you’re planning to sell the property and invest the 
proceeds in another property shortly afterward.

For instance, suppose you own a condo as an investment, and 
you plan to sell it and use the proceeds to buy another investment 
property. You might be able to treat the sale and the subsequent 
purchase as a “wash,” and defer paying any capital gains tax on the 
first property until you sell the second property.

This is known as a “like-kind exchange,” or sometimes as a 
“1031 exchange” (after the section of the tax code that allows this).

There are some restrictions. For instance, the second property 
must be of a “like kind” (although it doesn’t have to be the exact 
same kind of property). In general, you have to identify the second 
property within 45 days of selling the first property, and you have 
to close on the second property within 180 days of selling the first 
property. 

In some cases, you can close on the second property before you 
sell the first property.

1031 exchanges can be complicated, and there’s some technical 
paperwork. But it might well be worth the effort if you can defer a 
significant capital gains tax.

The average rent in the U.S. was $1,180 a month at the begin-
ning of 2016, up 4.6% from a year earlier, according to a company 
called Reis, Inc. that tracks such trends.

Rents dipped in 2009, following the recession, but they have 
been growing steadily ever since.

Demand for apartments is high, since the rate of homeowner-
ship in the U.S. is about as low as it’s been at any time in the last 
30 years.

Some observers believe there’s a kind of “vicious circle” at work, 
in that high rents make it hard for young people to save enough to 
buy a home, which means they continue to rent, driving up demand 
and thus making rental rates even higher. Right now, the percentage 
of home buyers who are buying their first home is the lowest in 30 
years, according to the National Association of Realtors.

On the other hand, rents may level off in the future as more 
new apartment units are built, increasing the supply. According 
to Reis, last year some 188,000 new apartment units came on the 
market – the most in one year since 1999.

Avoid capital gains tax when 
selling investment property

Be careful if you buy the 
furniture along with the house

Average apartment rent  
was up 4.6% last year
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We welcome your referrals.

We value all our clients.  

And while we’re a busy firm, 

we welcome all referrals. 

If you refer someone to us, 

we promise to answer their 

questions and provide them 

with first-rate, attentive  

service. And if you’ve already 

referred someone to our firm, 

thank you!

This newsletter is designed to keep you up-to-date with changes in the law. For help with these or any other legal issues, please call our firm today. The information in this 
newsletter is intended solely for your information. It does not constitute legal advice, and it should not be relied on without a discussion of your specific situation with an attorney.

employed, or has highly variable income based on 
bonuses, commissions, or seasonal employment. 
The nature of the second spouse’s job might lead to 
a lot of additional paperwork and documentation 
requirements, and delay securing a loan. If the first 
spouse has enough income to qualify, leaving the 
second spouse off the mortgage can make everything 
quicker and easier.

▶ If there’s a chance that one spouse might lose 
his or her job and be unable to make the house pay-
ments, the other spouse’s credit wouldn’t be affected.

You should note that even if only one spouse’s 
name is on the mortgage, the other spouse can still 
contribute to paying for the home. For instance, the 
non-borrowing spouse can give funds to the bor-
rowing spouse for the down payment, and can also 
contribute toward the regular payments each month. 
If a married couple files separate tax returns, the 
non-borrowing spouse can generally deduct mort-

gage interest for any amounts he or she actually paid 
during the year, although some restrictions apply for 
very large loans.

You should also note that 
in some states, especially 
what are called “community 
property” states, a lender 
might look at both spouses’ 
credit scores and debts even 
if only one is applying for 
the mortgage. 

Finally, a possible draw-
back to this arrangement 
is that the non-borrowing 
spouse won’t have a chance 
to develop a solid credit history, because the mort-
gage payments won’t be attributed to him or her. 
If the borrowing spouse dies, or if the couple gets 
divorced, the non-borrowing spouse might find it 
difficult to establish credit.

Having only one spouse’s name be on the mortgage
continued from page 1
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New, easier forms help mortgage shoppers
One reason many potential homebuyers have often 

found mortgages to be intimidating is that lenders 
send them lengthy, complex “disclosure” forms that 
are confusing and hard to understand. This can make 
it difficult to figure out exactly what you’re getting 
into, and whether one mortgage product is really 
better than another.

Starting a few months ago, though, the federal 
government has been requiring new, simplified forms 
to make shopping for a mortgage easier. The new 
forms make it much less complicated to understand 
your costs and obligations, and to engage in compari-
son shopping.

In the past, mortgage applicants received two 
separate forms after applying for a loan – an early 
Truth in Lending Statement and a Good Faith Esti-
mate. At closing, they got two more forms – a final 
Truth in Lending Statement and a HUD-1 Settlement 
Statement. 

These forms were administered by two different 
federal agencies with different regulations, and they 
were often confusing and contained overlapping in-
formation. Buyers who got the settlement statement 
at closing sometimes didn’t fully understand it, but 

were reluctant to ask questions or challenge anything 
at the last moment with everyone already at the table.

Now, however, buyers who apply for a loan will 
get a single form, called a Loan Estimate. This form 
clearly sets out the terms of the loan, and makes 
it easy to compare the features of one loan with 
another.

The two closing forms have been replaced by a 
single form called a Closing 
Disclosure, which provides a 
clear accounting of the transac-
tion.

The Closing Disclosure must 
be given to buyers at least three 
business days before the actual 
closing. This gives a buyer time 
to look it over and ask any ques-
tions, without feeling rushed or 
intimidated.

The U.S. Consumer Financial Protection Bureau, 
which created the new forms, tested them with 
actual consumers. The Bureau found that the forms 
improved buyers’ ability to compare different loans 
by as much as 42 percent.

©thinkstockphotos.com



|  winter 2016

©thinkstockphotos.com

A new Federal Housing Administration initiative 
will make it easier to qualify for a mortgage loan 
through the FHA. This is good news for borrowers 

with lower incomes 
or an imperfect 
credit history, since 
FHA loans are often 
available to people 
with credit scores as 
low as 580 and down 
payments as low as 
3.5 percent.

Here’s the back-
ground: As part of 
its crackdown after 
the housing bust, 

the federal government adopted rules saying that if 
Fannie Mae or Freddie Mac bought a loan that went 
into foreclosure, and it turned out that the lender had 
made some error in the initial paperwork years ago – 
even a fairly minor or technical one – Fannie or Fred-

die could force the lender to take the bad loan back. 
The situation was even worse with FHA loans, 

because the government could seek triple damages 
against the lender. In one case, the government won 
$614 million against one bank in a settlement over 
many FHA mortgages.

As a result, lenders tightened up their rules and 
added many layers of paperwork, making it harder 
for lots of people to get a mortgage.

In 2014, though, Fannie and Freddie reached an 
agreement that defines exactly what sorts of mistakes 
will cause a lender to have to take back a bad loan 
years after the fact. This gives lenders more certainty, 
and has caused many of them to relax their rules.

Now, the FHA has done something similar. It has 
proposed new documents for certifying loans, which 
will be more forgiving of minor mistakes. This should 
make lenders more willing to make loans without 
draconian paperwork and documentation require-
ments.

FHA mortgage loans may be easier to get
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