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Benigno Herrera, a 70-year-old man 
in Austin, Texas, was turned down 
when he tried to rent an apartment 
recently. The reason? He had a 

drunk driving conviction on his record – from 
36 years ago.

Cases like Herrera’s are coming up much 
more frequently, and raising legal questions 
about how far landlords can go in using crimi-
nal background checks to screen potential 
tenants.

The issue is reaching a boiling point for 
two reasons. One is that it has simply become 
much easier for landlords to perform these 
checks. In the past, landlords had to hire an 
investigator or go through local court records, 
but today, they can often just perform a simple 
computer search.

The second reason is that apartment va-
cancy rates are at historic lows, which allows 
landlords to be much more choosy in whom 
they accept.

In the abstract, it’s reasonable to suggest 

that a person who has been convicted of a 
crime might be less likely to pay the rent or 
more likely to cause other problems in a build-
ing, and that a policy of banning criminals 
can make a property more attractive to other 
tenants.

And while the federal fair-housing laws pro-
hibit discrimination on the basis of race, sex, 

family status, etc., they don’t specifically ban 
discrimination against people with a criminal 
record.

On the other hand, banning anyone with 
a criminal history can exclude a lot of people 
whose background isn’t really relevant – for 
instance, does it make sense for a landlord to 
refuse to rent to a successful 50-year-old execu-
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We welcome your referrals.

We value all our clients.  

And while we’re a busy firm, 

we welcome all referrals. 

If you refer someone to us, 

we promise to answer their 

questions and provide them 

with first-rate, attentive  

service. And if you’ve already 

referred someone to our firm, 

thank you!

This newsletter is designed to keep you up-to-date with changes in the law. For help with these or any other legal issues, please call our firm today. The information in this 
newsletter is intended solely for your information. It does not constitute legal advice, and it should not be relied on without a discussion of your specific situation with an attorney.

A growing number of families want to live in a 
home along with elderly parents or “boomerang” 
grown children – but they may run into problems 
with the local zoning board.

Some 18% of Americans now live in a home with 
more than one adult generation, and that figure 
is growing. In many cases, what families want is a 
home with an “in-law” apartment – one that has 
a separate entrance, separate kitchen, and sepa-
rate utilities. The idea is that the family can live 
together, but the elderly parents or grown children 

can nevertheless have a measure of independence.
Home builders say there is strong demand for 

this type of arrangement. The problem is that such 
structures are often banned by zoning laws in 
residential neighborhoods.

These zoning rules were typically adopted many 
years ago to deal with different problems. City 
planners wanted to relieve neighborhoods full of 
traditional families in single-family homes from 
the congestion that can come from multiple apart-
ments and rooming houses. As a result, zoning 
laws often prohibit houses from having multiple 
kitchens, and there can be steep fees for separate 
water and sewer hookups or electrical meters.

To get around this, some builders are designing 
new homes with separate scaled-down kitchen-
ettes – featuring a hot plate, microwave, sink and 
refrigerator. To avoid acknowledging that there’s a 
separate kitchen, these areas may be labeled in the 
plans as “service bars” or “convenience centers.”

Some zoning boards have begun taking a second 
look at their rules, and making it easier for multiple 
generations to live under one roof. But others are 
worried that, in the age of Airbnb, allowing houses 
with separate apartments will ultimately lead to 
an influx of short-term renters – and dramatically 
change the character of many neighborhoods.

Multi-generational families facing zoning problems
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New rules if you buy real estate from a foreign owner
Did you know that if you buy real estate in the 

U.S. from a foreign owner, you may have to withhold 
a big chunk of the sale price and send it to the IRS?

This is required by a law called FIRPTA (the 
Foreign Investment in Real Property Tax Act), which 
is designed to make sure that foreigners who sell U.S. 
property don’t skip off without paying taxes.

In the past, a buyer generally had to withhold 
10% of the sale price and send it to the IRS. Effective 
February 15, 2016, the withholding rate has gone up 
to 15%.

There are exceptions, though, if the buyer is going 
to live in the property as a primary residence. In that 
case, the withholding rate is 10% if the sale price is 

under $1 million, and withholding is waived alto-
gether if the sale price is under $300,000.

Generally, the withholding will be handled by 
whoever is acting as the settlement agent, but it’s 
good to be aware of the rules.

If you’re a seller who’s a U.S. citizen, you may be 
asked to sign a certification that you’re not a “foreign 
person” and thus withholding isn’t necessary.

If you’re selling property and you’re not a U.S. citi-
zen, it’s possible to apply to the IRS for permission to 
reduce the amount of the withholding to the amount 
of tax that’s expected to be due; the IRS is usually 
good about approving such requests quickly.



tive because he was once arrested many years ago for 
underage drinking?

Some 100 million Americans have a criminal 
record of some sort – that’s almost a third of the 
population.

Although federal law doesn’t specifically prohibit 
using background checks, the U.S. Department of 
Housing and Urban Development recently released a 
“guidance” that said banning people with a criminal 
background could be illegal in some cases – spe-
cifically, it could amount to race or national origin 
discrimination if it has a disproportionate effect on 
blacks and Hispanics, both of whom are overrepre-
sented nationally in the prison population.

In other words, landlords could be sued if their 
background-check policy results (or predictably will 
result) in blacks or Hispanics being disproportion-
ately rejected as tenants.

The HUD guidance envisions lawsuits brought by 
rejected tenants, by civil rights groups, and even by 
HUD itself.

If such a lawsuit is brought, the first question 
will be whether the landlord’s policy actually has a 
disproportionate effect on minorities. This could lead 
to a battle of statistical data, including census infor-
mation, local criminal justice figures, and detailed 
records about past tenants and applicants.

Keep in mind that it makes no difference whether 
the landlord intended to discriminate against any-
one. The only question is whether the policy has the 
effect of discriminating.

If the policy has such an effect, then the landlord 

must show that it is nevertheless justified. For in-
stance, a landlord could claim that the policy is nec-
essary to protect other residents’ safety and property.

But a landlord who makes this claim has to prove 
that it’s actually necessary, HUD says. A landlord 
can’t just make a generalized claim that people with a 
criminal record are more dangerous.

Further, a landlord can’t exclude people based 
solely on an arrest record, since an arrest by itself 
doesn’t prove that the person is guilty. And even if a 
person was convicted, the landlord has to consider 
whether the offense was recent enough and related 
enough to matter. A landlord might be justified in re-
jecting someone with a recent conviction for burglary 
or sexual assault, for instance, but it’s a different situ-
ation if the person committed a minor motor vehicle 
offense 20 years ago.

One of the few exceptions is that a landlord can al-
most always reject someone who has a conviction for 
dealing drugs – although this applies only to dealing; 
simple possession doesn’t count.

Finally, landlords must apply their policy consis-
tently. It’s illegal, for example, to dig into the criminal 
history of black applicants but not of white applicants.

Many landlords agree that a blanket ban on any-
one with a criminal record is going too far, but they 
worry that HUD’s approach also puts them in a bind 
– if landlords have to make an individual determina-
tion in each case as to whether a conviction was re-
cent and related enough, that can make it harder for 
them to prove that they were acting even-handedly 
and not using criminal history simply as a pretext for 
discrimination.

Can landlords refuse tenants with a criminal record? 
continued from page 1

Some 33,000 homeowners across the country 
will be eligible to have the amount of their mortgage 
principal reduced under a plan recently unveiled 
by the Federal Housing Finance Agency.

This is a different plan from the 
government’s better-known HAMP 
and HARP programs. HAMP (the 
“Home Affordable Modifica-
tion Program”) focuses mainly 
on reducing monthly payments 
rather than forgiving principal, 
while HARP (the “Home Affordable 

Refinance Program”) is designed to help underwater 
homeowners refinance their loans.

To be eligible under the new plan, owners 
must have a mortgage backed by Fannie 

Mae or Freddie Mac on which they 
had been delinquent for at least 90 

days as of March 1, 2016. Their 
outstanding mortgage balance 
must be $250,000 or less, and 
the balance must be at least 15% 

more than the current fair market 
value of their home.

‘Underwater’ homeowners may get mortgage reduced

A landlord might be 
justified in rejecting 
someone with a 
recent conviction for 
burglary or sexual 
assault, but it’s a 
different situation 
if the person 
committed a minor 
motor vehicle offense 
20 years ago.
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Congress has extended a number of tax credits for 
homeowners who make energy-efficient improve-
ments to their home, as long as the equipment they 

install is certified by 
the manufacturer 
as qualifying for the 
programs. The credits 
fall into two catego-
ries:

(1) Traditional 
improvements

You can get a 
credit for 100% of 
your expenses for 
central air condition-
ers, electric heat 

pumps, and a variety of water heaters (up to $300); 
natural gas, propane, and oil furnaces and hot water 
boilers (up to $150); and furnace air circulating fans 

(up to $50).
You also can get a credit for 10% of your expenses 

for insulation, heat-reducing roofing, and energy-
saving windows (up to $200).

There is a maximum overall credit of $500 for all 
these items, which is reduced by any credits you’ve 
taken in the past. The credit doesn’t apply to vacation 
homes. This program expired at the end of 2014, but 
Congress has extended it to cover improvements 
made in 2015 and 2016.

(2) ‘Green’ improvements
You can get a credit for 30% of your expenses 

for solar, wind, and geothermal energy equipment. 
There’s no limit on the amount of the credit, and you 
can even use it for a vacation home.

This credit was set to expire at the end of 2016, 
but Congress extended it though 2021 (although the 
rate will drop from 30% to 26% in 2020 and to 22% 
in 2021).

Congress extends homeowner tax credits  
for making energy-efficient improvements
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