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Renting out your house when you’re 
out of town or offering up an extra 
room while your son or daughter is 
away at college sounds like a great 

way to make some extra cash. And services like 
Airbnb have made the process rather simple. 

But it might not be quite so simple when you 
go to refinance your home. Recently, some big 
banks are raising an eyebrow because making 
money off your home can be construed as turn-
ing your residence into commercial property.

According to a report in the Wall St. Journal, 
some banks — including Bank of America Corp. 
and Wells Fargo & Co. — have been telling 
borrowers who make income from Airbnb that 
they’re no longer able to get certain types of 
loans or that they must pay higher interest rates. 

Essentially, a house is defined as either a 
principal residence or an investment property. 
The definition matters because it affects what 
type of loan you can get when you refinance. 

That’s because banks typically view mort-
gages on investment properties as less secure 
because there are no guarantees about the 
amount of rental income. Borrowers are also 

more likely to default on mortgages for invest-
ment properties. 

What’s more is that borrowers expect that 
noting their income from a rental like Airbnb 
will improve the interest rate they get upon 
refinancing. Yet sometimes they come to find 
the opposite is true. 

A Bank of America representative told the 
Wall St. Journal that the distinction is based 

on whether there was a “material amount of 
commercial activity” related to the borrower’s 
primary residence verses “incremental renting.”

Lenders tend to require bigger down 
payments and apply higher interest rates to in-
vestment properties or second homes that bor-
rowers don’t live in for a majority of the year. 
And, if a borrower defaults on a loan, mortgage 
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We welcome your referrals.

We value all our clients.  

And while we’re a busy firm, 

we welcome all referrals. 

If you refer someone to us, 

we promise to answer their 

questions and provide them 

with first-rate, attentive  

service. And if you’ve already 

referred someone to our firm, 

thank you!

investors and government agencies are known to ask 
the lender to repurchase the loan. As a result, lenders 
often become uneasy when the category a loan fits 
into seems unclear.  

If these concerns end up affecting the vast number 
of Airbnb hosts, the impact will be great. 

The issue came to a head for a borrower named 
Stephen Labovsky, who applied to Wells Fargo to refi-
nance the mortgage on his San Francisco home.

Labovsky and his wife were Airbnb hosts who 
registered their property with the city, allowing them 
to rent it out for as many nights as year as they wanted 
while they are living there. They could rent the place 

out for no more than 90 nights per year when they 
weren’t there. 

Wells Fargo looked at the case and suggested that 
their home was an investment property, which would 
have meant bumping up the interest rate by up to 0.5 
percentage points. Labovsky decided not to refinance. 

Amidst the uncertainty, the best recommenda-
tion when it comes to being an Airbnb host is to stay 
tuned. Be cautious and consult a lawyer if you’re 
thinking of becoming a host or if you’re already listing 
on Airbnb or a similar service. It’s going to take some 
more time for banks to sort out the ins and outs of 
how temporary rentals affect loans. 
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A recent case highlights the importance of disclos-
ing any environmental contamination and clean-up 
that took place on your property when you sell it, even 
if you sell it “as is.” 

A New Jersey appeals court decided that a seller’s 
failure to disclose such information could expose him 
to liability for fraud many years after the sale. 

In the case, the seller had owned the property 
since 1983 and defaulted on the mortgage in 1987. 
The seller’s mortgage lender took possession of the 
property and made plans to sell it. The lender had 
an environmental consultant take soil samples and 
learned that the property was contaminated with 
perchloroethylene (“PCE”). 

The consultant engaged to clean up the soil warned 
that it could not guarantee that all of the contami-
nated soil had been removed. The state department 
of environmental protection wasn’t notified about the 
contamination.

A buyer named Richard Catena entered into a 
contract to purchase the property “as is” later that year 
and wasn’t told about the contamination or clean-up. 
Instead, he was provided with multiple affidavits that 
mentioned neither the contamination nor the soil 
removal. 

After he closed on the property, a consultant he 
retained to perform an environmental assessment 
found that there were extensive past uses of the prop-
erty that were undisclosed, including production of 
aircraft parts and other manufacturing activities. The 
assessment advised Catena to look into the possibility 
of contamination, but he failed to do so. 

Then, almost a decade later, Catena attempted to 
refinance the property. That’s when his prospective 
lender hired a consultant to conduct an investigation, 
which found PCE contamination.

In 1998, Catena began investigating the property, 
and a few years later groundwater and stream con-
tamination were found.

Catena sued the seller, as well as the prior owners 
and operators of the property, under New Jersey state 
law. In discovery, he learned about the earlier soil 
clean-up, and added claims for fraud against the seller 
and the lender. 

The seller and lender argued that they couldn’t be 
sued for fraud because more than six years — the 
length of the statute of limitations for such claims — 
had passed. 

The trial court agreed, saying that Catena should 
have been aware of the fraud when he started the 
property investigation in 1998. 

Catena appealed the case, claiming that the fraud 
was not discovered until 2007 during the seller’s depo-
sition in the case.

The appeals court found in favor of Catena, saying 
that even if he knew about the contamination in the 
1980s, he couldn’t have known about the fraud until 
discovery took place. That means Catena can sue the 
seller for fraud. 

That’s why the discovery rule exists, the court said. 
It stops the party trying to hide something like con-
tamination from benefiting from that behavior. 

Now, that doesn’t mean the buyer can sue in every 
case. The impact of the discovery rule varies on a case-
by-case basis, depending largely on when the buyer 
might have learned information that would alert a 
reasonable person that a viable lawsuit might exist.

Still, this case is a wake-up call to real estate sellers 
that they could be at risk for claims brought by buyers 
years after a sale if they fail to disclose known environ-
mental contamination and clean-up, even when the 
property was purchased “as is.” 

Clean-up not disclosed; Seller sued for fraud years later
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Realtors survey: First-time home-buying is down
In reviewing 35 years of survey data on home 

buyers and sellers, the National Association of 
Realtors (NAR) announced five notable real estate 
trends.

The organization’s survey, called Profile of Home 
Buyers and Sellers, dates back to 1981 and is the 
longest-running series of national housing data 
evaluating the demographics, preferences, motiva-
tions, plans and experiences of home buyers and 
sellers.

Here are the key takeaways over the past 3 ½ 
decades:

•	 First-time	home	buying	is	down
Whether due to underemployment, being unable 

to save for a down payment because of the need to 
repay student debt and or holding off until mar-
riage, first-time buyers in the 2015 survey repre-
sented the lowest share (32 percent) since 1987 (30 
percent). The downward trend has continued into 
2016.

Sales to first-time buyers peaked in 2010 and 
2009 at 50 percent and 47 percent, respectively. The 
long-term average is 39 percent of sales after ex-
cluding the skewed data from those two peak years, 
which were influenced by the popular first-time 
homebuyer tax credit program available at the time.

•	 Buyers	still	use	real	estate	agents,	not	
just	the	Internet		

When the organization first began asking survey 
participants about Internet usage 21 years ago, only 
2 percent of buyers used the web during their home 
search. By 2005, usage rose to more than 75 percent 
of buyers, and since 2012 90 percent have used the 
Internet to search for a new home.  

Despite the rise in Internet use, nearly 90 percent 
of respondents still worked with a real estate agent 
and last year, for-sale-by-owner transactions were 
down to their lowest share ever at 8 percent. After 
peaking at 14 percent in 2003 and 2004, for-sale-
by-owner transactions haven’t risen above 9 percent 
since 2011, when they were at 10 percent.

•	 Buyers	purchasing	slightly	bigger	
homes	over	time

The typical single-family home purchased in 
1981 was 300-square-feet smaller (1,700 square 
feet) than in 2015, when the average size was 2,000 
square feet, a size that has remained steady over 
several years. The low point in home size was in 
1985, when the typical home was 1,650 square feet. 
After the average size gradually increased leading 
up to the boom years, the size of purchased homes 

scaled back as distressed sales and first-time buyer 
activity during the tax credit period made up a 
larger percentage of sales.

Recent claims that more homebuyers are either 
moving to large homes in the suburbs or to homes 
less than 500 square feet in size are not proving to 
be true. The data shows that since 2011, the median 
size of homes bought has been 2,000 square feet.

•	 Down	payments	have	gone	down	over	
time,	but	not	recently	

At an average monthly mortgage rate of 10.62 
percent, the typical first-time homebuyer in 1989 
put 10 percent down on their home purchase. The 
amount rose to 23 percent for repeat buyers. As 
mortgage programs that allowed lower down pay-
ments entered the scene and credit standards were 
eased, the typical down payment fell to as low as 
2 percent for first-time buyers, both in 2005 and 
2006. For repeat buyers, the lowest median down 
payment was 13 percent both in 2012 and 2014, 
likely due to reduced equity in the home that was 
sold.

In recent years, down payment amounts have 
come in at 6 percent for first-time buyers and either 
13 percent or 14 percent for repeat buyers.   

•	 Home	searches	are	taking	longer
The data shows that the typical number of weeks 

it takes for a buyer to find a home has increased 
since the late 1980s. From 1987 until 2007, buyers 
typically searched seven or eight weeks before find-
ing the home they bought. In 2008, that number 
rose to 10 weeks, and then the median length of 
time increased to 12 weeks through 2013 before 
falling back to 10 weeks in the past two years.
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Financing for energy improvement loans now easier to obtain
Residential properties encumbered with a 

Property Assessed Clean Energy (PACE) obliga-
tion are now eligible for FHA-insured mortgage 
financing.

The change applies both to new purchases 
and refinancing, under a guidance issued in 
September by the U.S. Department of Hous-
ing and Urban Development (HUD) and the 
Federal Housing Administration (FHA).

PACE is a popular program that provides 
an alternative way to finance energy improve-
ments to properties, such as energy efficiency, 
water conservation and renewable energy 
upgrades. The financing is provided by private 
entities in connection with state and local 
governments.

It allows owners of property, including resi-
dential, industrial, commercial, non-profit and 
agricultural property, to pay for such things as 
solar panels, insulation, new heating and cool-
ing systems, lighting improvements and water 
pumps. It’s great for governments, too, because 
it encourages investment in their communities, 
creates jobs and improves the environment. 

The program is in place in 32 states and the 
District of Columbia, though it isn’t active in all 
of those areas. 

The new guidance makes obtaining the ben-
efits of a PACE loan even easier for homeown-
ers and will likely cause more municipalities to 
pass legislation to make the program available 
for residential properties. The one caveat is that 
it doesn’t apply to loans from the Federal Hous-
ing Finance Agency (FHFA), which oversees 
Fannie Mae and Freddie Mac. 

Under the FHA guidance, only delinquent 
PACE payments will take priority over a 
mortgage. Further, the guidance says that de-
linquency on a PACE obligation cannot trigger 
acceleration of the entire loan. 

If a home with a PACE obligation is sold, 
the new owner will become responsible for 
outstanding PACE payments. As part of the 
sale, the contract must state whether the seller 
will satisfy the PACE obligation or whether the 
obligation will remain with the home, as well as 
the details of the obligation. The appraiser must 
then report on how the PACE improvements 

have affected the property value.  
If there is a foreclosure on the home, prior-

ity for delinquent payments can be waived 
or relinquished by PACE administrators or 
municipalities. 

In order to be eligible for FHA-insured mort-
gage financing, the lender must meet certain 
criteria, including that it must treat the loan 
as a special tax assessment, record it in local 
property records and indicate that the property 
will freely transfer when the property is sold. 
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